	
	[image: ]



	
	[image: ]



Charter of Human Rights Act in Queensland – Options Paper – Scope of application 
Introduction
The Queensland Parliament is currently considering the introduction of human rights legislation in Queensland. You have requested us to assist QAILS in preparing a submission to advocate for the mechanisms and substantive rights to be included in such legislation, including practical measures and considerations.
This paper outlines the various positions QAILS may wish to support in relation to the application of the Queensland Charter. 
Summary
The critical question in relation to the scope of application of any proposed human rights legislation or charter, is whether its application should be confined to government or other public authorities or should extend (and if so how far) into the private sphere.
The application of human rights legislation has typically been restricted to 'public authorities'. However, that term has been variously defined across jurisdictions. If QAILS wishes to advocate for a similar restriction, it should form a view as to its preferred definition. 
This paper discusses the various parameters used to define the scope of such legislation in other jurisdictions and the potential for application beyond the public sphere.
Application to 'Public Authorities' 
UK position
The United Kingdom Human Rights Act 1998, s 6(3) defines ‘public authority’ as,
(a) a court or tribunal, and
(b) any person certain of whose functions are functions of a public nature,
but does not include either House of Parliament or a person exercising functions in connection with proceedings in Parliament. 
The legislative intent behind this definition was to extend compliance with human rights standards beyond purely State bodies to private and community bodies undertaking functions on behalf of the State.[footnoteRef:1] To achieve this section 6(3) applies a ‘function test’ to the determination of whether an entity is a ‘public authority'. However, application of that test has proved to be problematic. Its interpretation is susceptible to different approaches (as reasonable minds can clearly differ over whether a particular function is 'of a public nature') and, accordingly, to inconsistent outcomes.[footnoteRef:2] [1:  Joint Committee on Human Rights, The Meaning of Public Authority under the Human Rights Act Seventh Report, House of Commons Paper No 382; House of Lords Paper No 39, Session 2003-04 (2004) 5-7; 9-10.]  [2:  Tasmania Law Reform Institute, A Charter of Rights for Tasmania Tenth Report (October 2007) 71.  ] 

Victorian position
Section 4 of the Victorian Charter provides as follows:
	(1)	For the purposes of this Charter a public authority is—
	(a)	a public official within the meaning of the Public Administration Act 2004; or
	(b)	an entity established by a statutory provision that has functions of a public nature; or
	(c)	an entity whose functions are or include functions of a public nature, when it is exercising those functions on behalf of the State or a public authority (whether under contract or otherwise); or
	(d)	Victoria Police; or
	(e)	a Council within the meaning of the Local Government Act 1989 and Councillors and members of Council staff within the meaning of that Act; or
	(f)	a Minister; or
	(g)	members of a Parliamentary Committee when the Committee is acting in an administrative capacity; or
	(h)	an entity declared by the regulations to be a public authority for the purposes of this Charter—
but does not include—
	(i)	Parliament or a person exercising functions in connection with proceedings in Parliament; or
	(j)	a court or tribunal except when it is acting in an administrative capacity; or
	(k)	an entity declared by the regulations not to be a public authority for the purposes of this Charter.
	(2)	In determining if a function is of a public nature the factors that may be taken into account include—
	(a)	that the function is conferred on the entity by or under a statutory provision; 
	(b)	that the function is connected to or generally identified with functions of government;
	(c)	that the function is of a regulatory nature;
	(d)	that the entity is publicly funded to perform the function;
	(e)	that the entity that performs the function is a company (within the meaning of the Corporations Act) all of the shares in which are held by or on behalf of the State.
	(3)	To avoid doubt—
	(a)	the factors listed in subsection (2) are not exhaustive of the factors that may be taken into account in determining if a function is of a public nature; and
	(b)	the fact that one or more of the factors set out in subsection (2) are present in relation to a function does not necessarily result in the function being of a public nature.
	(4)	For the purposes of subsection (1)(c), an entity may be acting on behalf of the State or a public authority even if there is no agency relationship between the entity and the State or public authority.
	(5)	For the purposes of subsection (1)(c), the fact that an entity is publicly funded to perform a function does not necessarily mean that it is exercising that function on behalf of the State or a public authority.
The Victorian Charter provides greater specificity in its definition of ‘public authority’ and also gives greater guidance in the construction of that definition.
The Charter also applies a modified version of the United Kingdom ‘function test’ to the determination of whether an entity is a ‘public authority’: s 4(1)(c). To date there has been insufficient judicial consideration to determine whether the modified version is more effective, however it is possible that the absence of discussion is a consequence of a well-drafted provision. 
The Human Rights Law Resource Centre argued in its submission to the Institute that the approach taken in Victoria could be improved upon by identifying by way of a non-exhaustive list, the functions considered to be ‘of a public nature’.[footnoteRef:3] This approach has been adopted in the ACT (discussed below).  [3:  Human Rights Law Resource Centre, Respecting, Protecting and Fulfilling Human Rights in Tasmania, Submission to the Tasmanian Law Reform Institute (November 2006) 37. ] 

ACT position
The application of the Human Rights Act 2004 (ACT) is not materially different to that of the Victorian Charter, except that it includes the following deeming provision in respect of certain functions in section 40B(3):
(3)     Without limiting subsection (1) or (2), the following functions are taken to be of a public nature: 
       	 (a)     the operation of detention places and correctional centres; 
       	 (b)     the provision of any of the following services: 
gas, electricity and water supply; 
emergency services; 
public health services; 
public education; 
public transport; 
public housing. 
Its modified function test has also not yet been the subject of any substantive judicial consideration.
Application to Courts
Both the Victorian and ACT charters differ from most other modern human rights instruments[footnoteRef:4] in excluding the courts from their definitions of ‘public authority’, except when they are performing administrative functions. This appears to be on the back of the view that it may be unconstitutional for a State legislature to require courts to apply a State Charter of Rights when adjudicating common law causes of action.[footnoteRef:5] There is continuing support for this view.[footnoteRef:6] [4:  For example, the United Kingdom Human Rights Act 1998, the New Zealand Bill of Rights Act 1990 and the Canadian Charter of Rights and Freedoms 1982 apply to courts in the performance of all their functions.]  [5:  Victorian Human Rights Consultation Committee, Rights, Responsibilities and Respect: The Report of the Human Rights Consultation Committee (2005) 59.]  [6:  See, for example, Michael Brett Young, From Commitment to Culture: The 2015 Review of the Charter of Human Rights and Responsibilities Act 2006 (2015) 79. ] 

We recommend that the Queensland Charter adopt the approach taken in Victoria and the ACT. Courts and tribunals should be classed as public authorities only when they are acting in their administrative capacity. Further, given that it can often be complex to distinguish between administrative and judicial functions, a note to the section should be inserted setting out a non-exhaustive list of when a court or tribunal is acting in an administrative capacity. 
[Note to QAILS: please provide your instructions as to whether the Charter should extend:
Only to government; or
Both to government and public authorities. 
If you think it should extend to public authorities, please advise on which above definition (or new definition) of public authority you would like the Charter to adopt]
[Note to QAILS: please also provide your instructions as to whether you agree with our above recommendation about when Courts and tribunals should be classified as public authorities]
Application beyond Public Authorities 
Application to Queenslanders, corporations and community organisations
A number of stakeholders have argued that human rights legislation should extend into the private sphere for the following reasons:
if human rights are conceived as ‘indivisible’ in nature they cannot be conceived as ‘divisible’ in application;
the way in which community organisations are funded as well as the degree to which they work with government social service systems means binding only public authorities under a Charter is impractical;
corporations need to be covered by any Charter as they often provide essential services either through their own core business or through government outsourcing;
the effect of binding only government but not corporations or community organisations may create perverse incentives for government to shift responsibilities as a means of limiting the application of any Charter; and
if the objective of human rights law is the protection of human dignity, it is logical that remedies be available for violations of human rights whether committed by public or private actors.[footnoteRef:7] [7:  Above n 3, 67. ] 

Precedent for requiring all sectors and members of the community to comply with a Charter of Human Rights is provided by the South African Bill of Rights 1996. However, in requiring such compliance, the South African Bill of Rights 1996 draws a distinction between organs of state and other entities including individuals and corporations. In respect of individuals and corporations, provisions in the Bill only apply to the extent that they logically can do so taking into account the nature of the rights they contain and the nature of any duties they impose.[footnoteRef:8] [8:  South African Bill of Rights 1996, s8.] 

	Others have raised the following objections to such a breadth of application:
a Charter binding only the Government still has reach into the private sphere;[footnoteRef:9] and [9:  Paul Rishworth ‘Human Rights’ [2005] New Zealand Law Review 87; Andrew Geddes ‘The Horizontal Effects of the New Zealand Bill of Rights Act as Applied in Hosking v Runting’ [2004] New Zealand Law Review 681; Anthony Lester, ‘The Magnetism of the Human Rights Act 1998’ [2002] Victoria University of Wellington Law Review 20; Murray Hunt, ‘The “Horizontal Effect” of the Human Rights Act’ [1998] PL 423; Lord Justice Buxton, ‘The Human Rights Act and Private Law’ (2000) 116 Law Quarterly Review 48; Antony Lester and David Pannick, ‘The Impact of the Human Rights Act on Private Law: The Knight’s Move’, (2000) 116 Law Quarterly Review 380; AS Butler, ‘The New Zealand Bill of Rights and Private Common Law Litigation’ [1991] New Zealand Law Journal 261.] 

to extend the reach of a Charter beyond the public sphere from the outset would have extensive educational, resource and enforcement implications, which may render it unacceptable and its implementation unfeasible for the Government.[footnoteRef:10] [10:  Human Rights and Equal Opportunity Commission, Submission in response to the Tasmanian Law Reform Institute’s Issues Paper: A Charter of Rights for Tasmania? (15 December 2006) 22.] 

However, the Charter does not necessarily need to remain static in this regard. If the Charter commenced operation as applicable only to 'public authorities' (however defined), the issue of application could be revisited during reviews of the Charter and the question may be left open about the further extension of the Charter’s application throughout society in a manner consistent with section 8 of the South African Bill of Rights 1996.
[Note to QAILS: please provide your instructions as to whether the Charter should further extend to private entities]
Opt in clause
Another alternative to mandating compliance by the private sphere has been adopted in the ACT. It has legislated an ‘opt-in’ clause which allows private companies, partnerships and associations to write to the attorney-general to request a declaration that they become bound by the provisions of the Human Rights Act 2004 (ACT). 
This unique provision arises out of a recognition that imposing human rights obligations on private entities from the outset may be perceived to be too onerous and lack support. Though there has not been a rush from private bodies to opt-in,[footnoteRef:11] with significant time, education and training, more private bodies may wish to demonstrate their commitment to human rights and the communities within which they operate.[footnoteRef:12] [11:  According to the ACT legislation database (available at http://www.legislation.act.gov.au/ni/current/h.asp), there have been seven notifiable instruments registered since 2004 declaring private entities to be subject to the Human Rights Act 2004 (ACT). ]  [12:  Australian Lawyers' Alliance, A human rights act for Australia, Submission to the federal human rights consultation, http://www.hrlrc.org.au/files/human-rights-consultation-submission.pdf (accessed on 20 November 2015). ] 

[Note to QAILS: if you would not prefer to advocate that the Charter extend into the private sphere, please provide your instructions as to whether you would like the Charter to include this opt-in clause]
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