Guardianship and Administration law (including wills and EPOAs)

Summary of discussion, 9.30 – 10.30am, 19 November 2013

Attendance: 
Felix Turnbull, Goondiwindi
Catherine and Sarah, Cairns

Glenys, Caxton SLASS

Laurie, Moreton Bay

Rebekah Leong, QAI

Terry Steadman, South West Brisbane

Bill Mitchell, Townsville

Melissa, Taylor St. Hervey Bay
Kim, TASC, Toowoomba

****************************

We initially discussed wills and EPOAs as these fall into the ‘GAA’ area of law in CLSIS reports previously obtained.  For more accurate data about the work that CLCs do, separate reports, or a new approach to the way in which matters are entered into CLSIS will need to be undertaken.
Questions considered by the group during the discussion:
1. Should CLCs draft wills and EPOAs?
Goondiwindi, South West Brisbane, and Moreton Bay each provide assistance with wills and EPOAs.  Although the Public Trustee of Qld prepares wills free of charge and without any ‘catches’, these centres conduct this work because of: 

· poor accessibility - clients within low socio-economic areas and regional areas are unable to access the PT’s services (some don’t own phones, some are unable to pay for transport); 

· mistrust – there is a long-standing cultural barrier for indigenous clients and also clients who have been ‘touched by the PT’ in the past do not trust the PT. The PT is a government department, whereas CLCs are independent; 
An alternate view is that irrespective of accessibility and trust concerns, CLCs should not be undertaking this work where the PT is funded to do it. This work takes up a large amount of time and presents risks (particularly in relation to EPOA work) and CLCs’ priorities lie elsewhere. 

2. What are the current GAA services provided by CLCs, what are the barriers to undertaking this work, and where can we improve? 
The following centres currently perform little, if any GAA work: 

· South West Brisbane – referrals only.
· Goondiwindi – demand for GAA work is not apparent in Goondiwindi. 

· Moreton Bay
The following centres undertake advice work and provide representation where it is warranted (eg. where the client has a particular vulnerability which would impact their ability to represent themselves, where there is a particular point of law to be argued) 

· Townsville – legal and also social support through SLASS
· Cairns

· Taylor St, Hervey Bay- legal and also social support through SLASS
· Caxton St – legal and also social support through SLASS

· QPILCH

· QAI – in particular has expertise in representing clients subject to restrictive practices orders 

· TASC – legal and also social support through SLASS
Barriers to providing advice, representation and support in this area, include: 
· Uncertainty about acting for clients with impaired capacity or borderline capacity. If lawyers aren’t comfortable acting, can they ‘assist’, and if so, what form of assistance is allowed by QCAT?;

· Significant demands on lawyers acting as separate representatives for clients with impaired capacity and minimal funding available to support this work; 

· Inconsistency in approach by QCAT members (concerns in Townsville (and perhaps other regional centres) more so than in Brisbane).

The group agreed that guardianship and administration work should be a priority area of law for CLCs; particularly considering the significant number of GAA hearings that occur in QCAT in any given year and the likely high percentage of these which proceed unsupported.

Actions proposed by the group which will improve our work in this area are set out in the below table: 
	Action
	Time frame
	Responsibility
	Resources


	Meet with PT to: advise about accessibility and trust concerns and encourage PT to take steps to address these (eg. Roadshow to regional areas); and lobby PT to undertake EPOA work free of charge with no requirement that the PT be appointed as attorney (currently PT fees are in the order of $160, excluding registration fee).
	February 2014
	Townsville
TASC

Goondiwindi

South West Brisbane
	N/A

	Engage with QCAT and the QLS in relation to concerns about acting for clients with impaired or borderline capacity. Take necessary action to address concerns.

	
	QAI
SLASS at Caxton
	N/A

	Develop guidelines for lawyers to follow when working with clients with impaired capacity.

	Current
	QAI
	QAI is developing this handbook with pro bono assistance from Allens. 

	Request information from QCAT regarding number of unsupported GAA hearings to properly ascertain need.

 
	
	
	

	Continue to build connections between CLCs with specialist services (QAI, TASC, QPILCH, SLASS) and local CLCs for referral – develop referral list for legal and social support, and training – hold a webinar

	
	
	

	Build connections with other agencies who provide support and advocacy in this area - QADA, Carers Qld. 

	
	
	N/A

	Hold a forum with the Public Advocate, the Adult Guardian, the Public Trustee, and QCAT members (Ron Joachim, Clare Endicott)

	
	QPILCH

QAI

Townsville 
	Venue – QLS or private firm
Coordination time

	Consider best practice for drafting of EPOAs so that attorneys appreciate weight of position (eg. Certified witness to sign off understanding of responsibilities, read general principles in Act?).  

	
	Taylor St. 
…


	N/A


Info on other agencies gathered prior to telephone discussion on 19 November: 

QADA – Perform guardianship advocacy support for the adult – 24 part time advocates are paid to do the work. 7 in regional centres. Use students to also do advocacy. Karen Williams – will take over supervision of guardianship. 

No money to pay a principal solicitor which is impediment to becoming a CLC.  Would like to improve referral pathways with CLCs. Has conducted community legal education about enduring documents/ advanced health directives for service providers.  Funding from LAQ - $10,000 last year; $20,000 this year. 

Clarify referral pathways – who does what best? Agreed it would be good to map work of CLCs and others in this area. 

Contact - Margaret Deane – mdeane@qada.org.au. 

Carers Qld – would like to establish better networks with CLCs. Specific work in QCAT, non-legal, funded state-wide to provide advocates (only two on staff) for carers. Will be there in person if possible, otherwise by phone. A fair bit of travel involved. 

Assist in enduring power of attorney documents prep, lead up to QCAT hearings and in reviews post QCAT hearing. Work a little with QAI, Caxton SLASS. Work a lot with QADA. 

Would like regular meetings with others who work in this area – teleconference or other in regions. Would like to participate in forums for carers across state – combined training projects. 
Contact - Rachael Stokman – rstokman@carersqld.asn.au 

