
Guardianship Reforms: key 
reforms to Queensland’s 
guardianship legislation, forms 
and guides 
Kim Chandler

Director, Strategic Policy and Legal Services

Department of Justice and Attorney-General



Overview 

Background to reforms

Changes to the law

Changes to forms

Capacity Guidelines 

Further resources 



1. 
Background 
to Reforms

• Reforms implemented by the Guardianship and 
Administration and Other Acts Amendment Act 
2019 (Amendment Act) that commenced on 30 
November 2020.

• The Amendment Act amended the:

• Guardianship and Administration Act 2000

• Powers of Attorney Act 1998

• Public Guardian Act 2014



1. Background to 
Reforms

• The Amendment Act implemented some 
recommendations from the Queensland Law Reform 
Commission’s Report – A Review of Guardianship 
Laws (2010).

• The QLRC made 317 recommendations across a 
broad range of areas relevant to Queensland’s 
guardianship system. 

• The QLRC also recommended: 

• changes to the forms for Enduring Powers of 
Attorney and Advance Health Directives and the 
development of explanatory guides

• the development of Guidelines for the 
Assessment of Capacity



2. Changes 
to the law –
QLRC recs

Changes to the general principles and health care principles

Applying the presumption of capacity

Clarifying the test of capacity for making an enduring 
document

Eligibility requirements for attorneys

Limit to the number of joint attorneys

Conflict transactions

Broader remedies – when an attorney, administrator or 
guardian has failed to comply with their duties and obligations



2. Changes 
to the law –
other

• Recognising the role support plays in determining 
capacity

• Taking into account the views, wishes and 
preferences of an adult

• Power for QCAT to order an attorney (or former 
attorney), administrator (or former administrator), 
guardian (or former guardian) to compensate a 
principal or a principal’s estate 

• Providing a legislative exception to ademption in 
certain circumstances

• Missing Persons – enabling appointment of an 
administrator



2. Changes to the law: general principles/ 
health care principles

• The general principles and the health care 
principles have been updated to be more 
consistent with human rights, particularly the 
United Nations Convention on the Rights of 
Persons with Disabilities (UNCRPD).

• They also put a greater focus on adults with 
impaired capacity participating in decision-making.

• There is a new factsheet available on the Qld 
Government publications portal



2. Changes to the law: general principles/ 
health care principles

• Key changes include:
• More contemporary language is used such as

• ‘safeguards’ rather than ‘protection’

• an adult’s  ‘rights, interests and opportunities’ are promoted rather 
than their ‘best interests’ 

• The new general principle 10 provides a more structured 
approach to decision-making – it emphasises recognising  
and supporting an adult’s right to make their own decision, 
and recognising and taking into account any views, wishes 
and preferences expressed or demonstrated by the adult –
before resorting to substitute decision-making.



2. Changes to the law – the importance of 
support
• Section 5 Guardianship and Administration Act 2000 - provides that the capacity of any adult (not 

just an adult with impaired capacity) to make decisions may differ according to: 

• the type of decision to be made, including, for example the complexity of the decision to be 
made; and 

• the support available from members of the adult’s existing support network.

• Principle 10: sets out the steps to be followed by a person or entity performing a function or 
power – they must first recognise and preserve, to the greatest extent practicable, the adult’s 
right to make their own decisions and support the adult to make a decision, if possible.

• Principle 8:  recognises that an adult is not to be treated as unable to make a decision about a 
matter until all practicable steps have been taken to provide the adult with the necessary support 
and information to make and communicate a decision



2. Changes to the law – presumption of 
capacity

The presumption that all adults have decision-making capacity 
is fundamental to Queensland’s guardianship system.

The reforms do not change that presumption, but clarify how 
to apply it in certain circumstances, specifying that:

• every time QCAT or the Supreme Court must make a decision about an adult’s capacity, they 
must presume that the adult does have capacity for the matter until the contrary is proven

• if QCAT or the Supreme Court have appointed a guardian or administrator for an adult for a 
matter, that guardian or administrator does not need to presume the adult has capacity for 
the matter



2. Changes to the law: capacity to 
make an enduring document

• The reforms clarify the capacity 
required for an adult to make an 
enduring document (i.e. an advance 
health directive or an enduring power 
of attorney)

• To make an enduring document the 
adult must both:

• understand the nature and effect 
of the document

• be capable of making it freely and 
voluntarily

• See section 6 – Capacity Guidelines



2. Changes to the law – eligibility for attorneys

Attorney under an Enduring power of 
attorney

In addition to the existing criteria 
an attorney:

• Must have capacity for a matter

• Must not have been a paid carer 
for the principal in the previous 
3 years before their 
appointment

A paid carer is someone paid a fee or wage to 
provide care, not someone receiving a carer’s 
pension or benefit.

Attorney under an Advance Health 
Directive 

• In addition to the existing 
criteria an attorney:
• Must have capacity for health 

matters
• Must not be a service provider for 

a residential service where the 
principal resides

A residential service is rooming accommodation 
regulated under the Residential Services 
(Accreditation) Act 2002. A residential service is 
sometimes called a boarding house



2. Changes to the law – limit 
on number of joint attorneys There are four options for 

choosing how more than one 
attorney must make decisions. 

The reforms restrict the 
number of joint attorneys that 
can be appointed to a 
maximum of 4



2. Changes to the law – conflict transactions

• A conflict transaction happens when there is a conflict between an administrator’s or 
attorney’s duty to the principal and the administrator’s or attorney’s own interests. 

• An administrator cannot enter into a conflict transaction unless a court or tribunal has 
authorised it. An attorney cannot enter into a conflict transaction unless the principal has 
authorised them to do so in the enduring power of attorney document, or if a court or 
tribunal has authorised it.

• The reforms emphasise that attorneys and administrators should seek authorisation in 
advance before entering a conflict transaction.

• While making it clear these transactions may continue to be authorised after the fact (i.e. 
retrospectively), the reforms clarify that until that happens, an administrator or attorney 
has acted against their duty not to enter into a conflict transaction.



2. Changes to the 
law – remedies –
when an 
attorney, 
administrator or 
guardian has 
failed to comply 
with their duties

• The reforms clarify the current powers QCAT can 
exercise and provide additional powers to improve 
access to redress for victims of financial abuse 
including that:

• QCAT can order both a current or a former 
attorney, administrator or guardian to pay 
compensation for a loss to the adult or the 
adult’s estate caused by their failure to comply 
with their duties.

• QCAT can order a current or a former attorney 
or administrator to file records and audited 
accounts of their dealings and transactions 
conducted on behalf of the adult.

• Additional power for the Supreme Court and QCAT 
to order that an attorney, guardian or administrator 
(or former appointee) account for any profits 
accrued as a result of their failure to comply with 
their duties.



2. Changes to the law – legislative exception to 
ademption

• Ademption occurs where the gifting of a specific item of property in a will fails because, before 
the death of the testator (i.e. the maker of the will), the item is sold or changes in form to the 
point that it can’t be regarded as the item described in the will—and it is no longer considered 
to form part of the deceased’s estate. (e.g. a person gifts a house under their will, but the house 
is sold  to fund their entry into aged care before they die)

• The legislative exception means that ademption will not occur and the beneficiary will be entitled to 
the same interest in any surplus money or other property (the proceeds) arising from a sale, mortgage, 
charge or disposition or other dealing with the property by the administrator or attorney, as the 
beneficiary would have had in the property, had it not been sold or otherwise dealt with. (e.g. the 
beneficiary will be entitled to the proceeds of the sale, or surplus money)

• The amendments also allow the beneficiary (or a personal representative) to apply to the court for an 
order that adjusts the beneficiary’s entitlement to better reflect the intention of the testator (e.g. if the 
proceeds of the sale of the house have been depleted).



2. Changes to the law – missing persons

• QCAT is empowered to appoint an administrator for a missing person 
where QCAT is satisfied that both:

• the person is missing

• their financial interests would be adversely affected if an 
administrator is not appointed.

• Appointing an administrator for a missing person will allow pressing 
issues relating to the person’s estate (e.g. where action is required to 
preserve the missing person’s assets) to be dealt with immediately.



3. Changes 
to the forms 
– Enduring 
Powers of 
Attorney



3. Changes to the forms – Enduring Powers of Attorney – what’s new?



3. Changes to the forms – Enduring Powers of 
Attorney – what’s new



3. Changes 
to the forms 
– Advance 
Health 
Directives



3. Changes to 
the forms –
Advance Health 
Directives–
what’s new?

An expanded values section 
has been added to the form 



3. Changes to 
the forms –

Advance 
Health 

Directives –
what’s new?

new options for giving directions about life-sustaining treatments



Guidelines for the 
Assessment of Capacity 

• Made under s250 Guardianship and Administration 
Act 2000

• Relevant for Queensland’s guardianship legislation: 
• Guardianship and Administration Act 2000
• Powers of Attorney Act 1998

• Implements recommendations (7-11 to 7-17) of the 
Queensland Law Reform Commission (QLRC) 
Report that:
• Guidelines for assessing capacity under 

guardianship legislation should be developed





To find out 
more

• Changes to guardianship laws and forms: Changes 
to guardianship laws and forms | Your rights, crime 
and the law | Queensland Government 
(www.qld.gov.au)

(www.qld.gov.au/law/legal-mediation-and-justice-of-
the-peace/power-of-attorney-and-making-decisions-
for-others/guardianship-changes )

• Capacity guidelines: Guidelines for assessing 
decision–making capacity | Your rights, crime and 
the law | Queensland Government 
(www.qld.gov.au)

• Forms: Power of attorney and advance health 
directive forms - Datasets | Publications | 
Queensland Government

https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/power-of-attorney-and-making-decisions-for-others/guardianship-changes
http://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/power-of-attorney-and-making-decisions-for-others/guardianship-changes
https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/power-of-attorney-and-making-decisions-for-others/capacity-guidelines
https://www.publications.qld.gov.au/dataset/power-of-attorney-and-advance-health-directive-forms

