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* Reforms implemented by the Guardianship and
1 Administration and Other Acts Amendment Act

2019 (Amendment Act) that commenced on 30

. November 2020.
Background

* The Amendment Act amended the:
* Guardianship and Administration Act 2000
to Reforms

* Powers of Attorney Act 1998
* Public Guardian Act 2014



* The Amendment Act implemented some
recommendations from the Queensland Law Reform
Commission’s Report — A Review of Guardianship
Laws (2010).

e The QLRC made 317 recommendations across a

1. BaCkgrou nd to broad range of areas relevant to Queensland’s

guardianship system.

REfO 'ms * The QLRC also recommended:

* changes to the forms for Enduring Powers of
Attorney and Advance Health Directives and the
development of explanatory guides

* the development of Guidelines for the
Assessment of Capacity




Changes to the general principles and health care principles
Applying the presumption of capacity

Clarifying the test of capacity for making an enduring

2- Cha nges document
to th e IaW — Eligibility requirements for attorneys
QLRC recs Limit to the number of joint attorneys

Conflict transactions

Broader remedies — when an attorney, administrator or
guardian has failed to comply with their duties and obligations



2. Changes
to the law —
other

Recognising the role support plays in determining
capacity

Taking into account the views, wishes and
preferences of an adult

Power for QCAT to order an attorney (or former
attorney), administrator (or former administrator),
guardian (or former guardian) to compensate a
principal or a principal’s estate

Providing a legislative exception to ademption in
certain circumstances

Missing Persons — enabling appointment of an
administrator



2. Changes to the law: general principles/
health care principles

* The general principles and the health care

principles have been updated to be more —

consistent with human rights, particularly the General principles and health care principles

. . . . under Queensland’s guardianship framework
U n Ited N atl O n S C O nve nt I O n O n th e RI g hts Of The general principles and the health care principles sat out the principles underpinning Queensland's guardianship
Pe rsons w | t h D | Sa b| | |t| es (U N C R P D) . %EE}E;!‘;LTJS;ES'ZE;?JE;“SE?S.—;ZLE"“L&JEZif:.iili.”:iﬁi%% arch the Poware of Atmey

When making decisions on behalf of an adult with impaired decision-making capacity, attorneys, guardians,
administrators and statutory health attorneys must apply the general principles, and the health care principles

« They also put a greater focus on adults with O ) P o e b o s s o

The Supreme Court and the Queensland Civil and Administrative Tribunal are also required to apply the

impaired capacity participating in decision-making. st s st g, g, shen et 1 o s

The community is encouraged to apply and promote the general principles.

* There is a new factsheet available on the Qld

1. Presume the adult has capacity

G Ove r n m e nt p u b | i C a ti O n S p O rta | I::sz:f:;:;:org::: the presumption of capacity. Capacity refers o the ability to make and communicate

It must be presumed that every adult has capacily to make a decision about a matter until proven othenwise.
Capacity is specific to the type of decision to be made and the time the decision is made.

For more information about capacity, see the Queensla apacily Assessme, widelines

2. Same human rights and fundamental freedoms

This principle recognises that all adults (regardless of whather or not the adult has decision-making capacity) has
the same human rights and fundamental freedoms as others in the community. .
In recognising and taking into account these rights and freedoms the following principles should be taken info
::::: |
= respect for the adult's inherent dignity and worth, autonomy (including the freedom o make one’s own
choices) and independence;



2. Changes to the law: general principles/
health care principles

 Key changes include:

* More contemporary language is used such as —

« ‘safeguards’ rather than ‘protection’ General principles and health care principles
under Queensland’s guardianship framework

« anadult’s ‘rights, interests and opportunities’ are promoted rather

M 1 M 1 The general principles and the health care principles set out the principles underpinning Queensland’s guardianship
tha n thel r best Inte rests framework and provide guidance to any parsol

n or antity parforming a function or exercising a power under
Queensland’s guardianship legislation (the Guardianship and Adminisfration Act 2000 and the Powers of Atfornay
Act 1998).

° Th e hew genera | p ri n Ci o) | e 10 p rovid esS a more structure d When making dacisions on behall af an adult with impaired decision-making capacity, attomays, guandians,

administrators and statutory health attorneys must apply the general principles, and the health care principles

{in relation to health matters). A person making a decision for an adult on an informal basis must also apply

approach to decision-making — it emphasises recognising e g .

The Supreme Court and the Queensland Civil and Administrative Tribunal are also required to apply the
genaral principles and health care principles, for example, when determining whether an adult has capacity for a

and supporting an adult’s right to make their own decision, e g e g o o
and recognising and taking into account any views, wishes e General Principles
and preferences expressed or demonstrated by the adult - R

This principle recognises the presumplion of capacity. Capacity refers io the ability o make and communicate

dacisions about a matter.

before resorting to substitute decision-making. b pmad ey s b opchy e & i s i e s i

Capacity is specific to the type of decision to be made and the time the decision is made.

For more information about capacity, see the Queensla

2. Same human rights and fundamental freedoms

This principle recognises that all adults (regardless of whather or not the adult has decision-making capacity) has
the same human rights and fundamental freedoms as others in the community. .

In recognising and taking into account these rights and freedoms the following principles should be taken info
::::: |

= respect for the adult's inherent dignity and worth, autonomy (including the freedom o make one’s own
choices) and independence;



2. Changes to the law — the importance of
support

» Section 5 Guardianship and Administration Act 2000 - provides that the capacity of any adult (not
just an adult with impaired capacity) to make decisions may differ according to:

* the type of decision to be made, including, for example the complexity of the decision to be
made; and

* the support available from members of the adult’s existing support network.

* Principle 10: sets out the steps to be followed by a person or entity performing a function or
power — they must first recognise and preserve, to the greatest extent practicable, the adult’s
right to make their own decisions and support the adult to make a decision, if possible.

* Principle 8: recognises that an adult is not to be treated as unable to make a decision about a
matter until all practicable steps have been taken to provide the adult with the necessary support
and information to make and communicate a decision



2. Changes to the law — presumption of
capacity

The presumption that all adults have decision-making capacity
is fundamental to Queensland’s guardianship system.

The reforms do not change that presumption, but clarify how
to apply it in certain circumstances, specifying that:

e every time QCAT or the Supreme Court must make a decision about an adult’s capacity, they
must presume that the adult does have capacity for the matter until the contrary is proven

e if QCAT or the Supreme Court have appointed a guardian or administrator for an adult for a
matter, that guardian or administrator does not need to presume the adult has capacity for

Bucknall v Guardianship and Administration Tribunal (No 1) [2009] 2 0d R 402



2. Changes to the law: capacity to
make an enduring document

» The reforms clarify the capacity
required for an adult to make an
enduring document (i.e. an advance
health directive or an enduring power
of attorney)

* To make an enduring document the
adult must both:

« understand the nature and effect
of the document

» be capable of making it freely and
voluntarily

+ See section 6 — Capacity Guidelines

Queensland
Capacity Assessment Guidelines

2020

Capacily o moaiboe Secisiong?
B you Dhin kiag aboul Seebing a Capacily ssetomeal?

A Yl CONCinsd aboil anothis sdul's
A i W O U O Caiadcl Dy ok s s 7

A guide o understanding capacity,
capacity assessment and the legal tests of capacity
under Queensland's guardianship legislation.




2. Changes to the law — eligibility for attorneys

Attorney under an Enduring power of
attorney

In addition to the existing criteria
an attorney:

* Must have capacity for a matter

* Must not have been a paid carer
for the principal in the previous
3 years before their
appointment

A paid carer is someone paid a fee or wage to
provide care, not someone receiving a carer’s
pension or benefit.

Attorney under an Advance Health
Directive

* In addition to the existing
criteria an attorney:

* Must have capacity for health
matters

* Must not be a service provider for
a residential service where the
principal resides
A residential service is rooming accommodation
regulated under the Residential Services

(Accreditation) Act 2002. A residential service is
sometimes called a boarding house



2. Changes to the law — limit

on humber of joint attorneys

1. jointly

v all of your attorneys must agree on every decision before a decision is made and exercise powers
unanimously (e.g. signing documents putting a decision into action). You can only appoint a maximum of
four joint attorneys for a matter

OR
2. severally

v’ any one of your attorneys can make the decision without having to agree with any other attorney
OR

3. by a majority

v if you have more than two attorneys, more than half of your attorneys must agree before a decision is made
OR
4. other

v' you must specify how your attorneys must make decisions (e.g. jointly and severally or appointing a
successive or alternative attorney).

There are four options for
choosing how more than one
attorney must make decisions.

The reforms restrict the
number of joint attorneys that
can be appointed to a
maximum of 4




2. Changes to the law — conflict transactions

A conflict transaction happens when there is a conflict between an administrator’s or
attorney’s duty to the principal and the administrator’s or attorney’s own interests.

An administrator cannot enter into a conflict transaction unless a court or tribunal has
authorised it. An attorney cannot enter into a conflict transaction unless the principal has
authorised them to do so in the enduring power of attorney document, or if a court or
tribunal has authorised it.

The reforms emphasise that attorneys and administrators should seek authorisation in
advance before entering a conflict transaction.

While making it clear these transactions may continue to be authorised after the fact (i.e.
retrospectively), the reforms clarify that until that happens, an administrator or attorney
has acted against their duty not to enter into a conflict transaction.



» The reforms clarify the current powers QCAT can
exercise and provide additional powers to improve
access to redress for victims of financial abuse

2. Changes to the including that:
I . « QCAT can order both a current or a former
dW — rem6d|es - attorney, administrator or guardian to pay
compensation for a loss to the adult or the
When an adult’s estate caused by their failure to comply
with their duties.
attOIjn.ey' « QCAT can order a current or a former attorney
adm|n|strator or or administrator to file records and audited
d_ h accounts of their dealings and transactions
guardian nas conducted on behalf of the adult.
.  Additional power for the Supreme Court and QCAT
falIEd to COmply to order that an attorney, guardian or administrator
Wlth their dUtieS (or former appointee) account for any profits

accrued as a result of their failure to comply with
their duties.



2. Changes to the law — legislative exception to
ademption

« Ademption occurs where the gifting of a specific item of property in a will fails because, before
the death of the testator (i.e. the maker of the will), the item is sold or changes in form to the
point that it can’t be regarded as the item described in the will—and it is no longer considered
to form part of the deceased’s estate. (e.g. a person gifts a house under their will, but the house
is sold to fund their entry into aged care before they die)

* The legislative exception means that ademption will not occur and the beneficiary will be entitled to
the same interest in any surplus money or other property (the proceeds) arising from a sale, mortgage,
charge or disposition or other dealing with the property by the administrator or attorney, as the
beneficiary would have had in the property, had it not been sold or otherwise dealt with. (e.g. the
beneficiary will be entitled to the proceeds of the sale, or surplus money)

« The amendments also allow the beneficiary (or a personal representative) to apply to the court for an
order that adjusts the beneficiary’s entitlement to better reflect the intention of the testator (e.g. if the
proceeds of the sale of the house have been depleted).



2. Changes to the [aw — missing persons

* QCAT is empowered to appoint an administrator for a missing person
where QCAT is satisfied that both:

* the person is missing
* their financial interests would be adversely affected if an
administrator is not appointed.

* Appointing an administrator for a missing person will allow pressing
issues relating to the person’s estate (e.g. where action is required to
preserve the missing person’s assets) to be dealt with immediately.



Form 3

Frweurs of Amisrmey Act 1998 (saction 44011}
Vermice i appnend e s rarm 4 Woveraber 000

Endurm% pm;ver of a}gtorney Enduring power of attorney Enduring power of attorney
exp (gna OIV i)“' € —short form —long form
ueenslan (Queensland) (Queensland)

Your gui g
‘our guide to complet.lnd an This faem sfiown yoe i appoire sommecns s . 5 This farm allows you to appaint someane you trust fan ‘atiomey’) to make
enduring power of attorney (Queensland) decisions boryas dring yous tistime. Uss th decisians For you durieg your Bt
+ sttoeya) for pesara (ncudng Sesth) suten oy Uiz this form to appaint different attomeys for personal (including health] matters
2 and for financial matters. .

tormey(a) for hnancsl neten oy
Before you complete this form, read Form 9 — Enduring power of attomey

Read this guide before you begin filling in your A= B R sy
. o thom, ¢ Beth peraoal Gechaden *) ratiers ang ¥ u

forn 2—Endiiring power bE Altormey —shott forn T - IS FRS my explanatory guide, consider wha you want to appoint and talk to them.
This is 2 legal document that can significantly affect yaur Legal rights. it is

orf 3 — Enduring power of attorney — long form. Befare yo com pletw thix bome, mad torm @ — Encheing power of stistoey, recommended that you seek independent legal advice hefore completing this fam.

3 ISV ETSI SN r ther.
It provides detailed explanatory notes about the e e <%0
information required to complete these forms. It also has a :;::u-;. s.: 1'.1'.‘."-2,".;.'.2".;"3‘.‘?,’..'-!:‘(;".:.‘«','.m..-.-\
step-by-step guide to each section of your enduring power

[ ]

) Queensland LD Queensland Y Azt POWe | S O I
: Gavernment { e

of attorney form.

I Forms aad explanatory

Government
RS SO S S ENDRRINE POWER OF KTTORMEY - LONG FORM | vercs &




. Changes to the forms — Enduring Powers of Attorney — what’s new?

ECTION 2: YOUR VIEWS, WISHES AND PREFERENCES

Your attorney(s) This is what | want my attorney(s) to know about me when making decisions for me:

must consider your (e.g. your views about where you would prefer to live, your health care preferences and any
views, wishes and other views, wishes and preferences you would like your attorney(s) to know)

preferences when

making decisions for
you but these are not
instructions to your
attorney(s).

Section 2 allows you
to provide information
about yourself,
including what is most
important to you in
life now and into the
future.

. r [ [ Cl




3. Changes to the forms — Enduring Powers of

Attorney — what’s new

Terms and instructions (notifications for personal (including health) matters)

Who to notify

My attorney(s) for personal (including health) matters must notify the following person(s)
when exercising power for personal (including health) matters in writing:

D me (the principal)
D my other current attorney(s)

D the nominated parson below

Full name

Address

Suburb State Postcode

Phone number

Email

D I need more space to include additional nominated person(s).

Attach any additional pages fo this form and tick the box to indicate that extra pages are attached.

What to notify

My attorney(s) for personal (including health) matters must provide the following to the
person(s) nominated abowve:

|:| written notice that my attorney(s) intend to begin exercising power for a personal matter
(including a health matter) under this enduring power of attomey before exercising the
power for the first time

D other information: (Prowvide details abouwt the information that must be provided including
how often your attorney(s) must provide the information)

(notifcations for financial matters)

Who to notify

My attorneyis) for financial matters must notify the following person(s) when exercising
power for financial matters in writing:

D me (the principal)
D my other current attormey(s)

D the nominated person below

Full name

Address

Subwurb State Postcode

Phone number

Email

D I need more space to include additional nominated person (s).

Attach any additional pages fo this form and tick the box to indicate that extro pages are attached.
What to notify

My attorneyis) for financial matters must provide the following to the person(s) nominated
above:

D written notice that my attorney(s) intend to begin exercising power for financial matters
under this enduring power of attorney before exercising the power for the first time.

all financial records and accounts

recards relating to transactions above a nominated amount: §
(You must specify an amount here if you select this option)

recards and accounts for all assets including property, investments and vehicles
summaries of income, expenditure and assets
copies of financial management plans and financial advice obtained

other: (Provide details)

OoooOo oo




Form 10

Fewerrs of Atarmey At 10 (eaclion 1)
NernicE . aapmved o L O 1 Movemaer i

Advance health directive

explanatory guide
(Queensland)

Your guide to completing an
Advance health directive (Queensland)

Read this guide before you begin filling in Form 4 — Advance
health directive. It provides detailed explanatory notes about
the information required to complete the form. It alse hasa
step-by-step guide to each section of your advance health
directive form.

I Forms amd axplasateny guides ane awailable oty gl Soe 30 fua ndisnship-plasahaad

Government

Form &

Pt of AScavy AT PR () eI Gk )
e | s o e -

Advance health directive
(Queensland)

L This. Barrm 16 e directio r dbeaul pour Tulane baalth cars and specia
bilth cara. You can dlio uke Sis barm 0o dppainl én @@amayia) for
taalth matlers

To bl pou complete Bhis b, pleske mad Form 90— Advanos healts
dreclive rxslanalary lntl’m.l.

¥oua dfould then Lk 1o peop e wha @ mpalanl B yau dnd cin belp
iniorm your baalthcan choicrs including your dectar, family and Simdi.

I FET e Ll Sty faaes S ovalsbie a1

BIVRCL FLASTE DIICTIVE |

3. Changes
to the forms
— Advance
Health
Directives



3. Changes to

the forms — A ted va y
n expanded values section
Advance Health has been added to the form

Directives—
what’s new? SECTION 3: YOUR VIEWS, WISHES AND PREFERENCES

(a) These things are important to me: (Describe what living well means to you nowand  (c¢) These are the cultural, religious or spiritual values, rituals or beliefs | would like considered in my health care:
into the future e.g. spending time with your family and friends, living in your own home)

(d) When | am nearing death, the following would be important to me and would comfort me: (e.g. you may prefer to die
at home or you may like a certain type of music played)

(e) | would prefer these people to be involved in discussions about my health care:

(b) These things worry me about my future: (e.g. being unable to live at home, being unable to communicate) (f) 1would prefer these people not be involved in discussions about my health care:




Life-sustaining treatment (a) (b) {c)

| consent to this | refuse this | consent to this treatment in the following
treatment in all treatment in all circumstances {You must specify the particular
circumstances circumstances circermsionces foreach reatment)
fean O O O
1 give the following directions about life-sustaining treatment: cardiopulmonary resuscitation)

{Far aption (cl, specify drcumstances fere)
(Please choose only one of the following four options)

| consent to all treatments aimed at sustaining or prolonging my life. Assisted ventilation
D gorp ging my [e.g. @ machine which assists D D D

your breathing through a face

3. Changes tofg sk o a resthiog b
(Far aption (cl, specify drcumstonces fene)
the forms — [ option2 | .

Ad vance D I refuse any treatments aimed at sustaining or prolonging my life. Artificiel nubsilisn
[e.g. a feeding tube through the D D D

Health OR e e
Directives — |ostion3 |

W h at’S new ’p D | cannot decide at this point. | want my attorney(s) to make the decisions about life

) sustaining treatment on my behalf at the time the decision needs to be made uSing  astificiat hydration
the information in this advance health directive and in consultation with my health  (e.g. intravenous {IV) fluids) ] 4 O
providers and the people | have listed in section 3. Foraption {dl. 3pecily cirum:stnces her)

OR

Antibiotics ] O O

{Far.option {t), specifi orcumstences here)

D | give the following specific directions about life-sustaining treatments:

{Tick one box per row in the table below)

new options for giving directio g imining restmen - - -



Queensland
Capacity Assessment Guidelines
Are you concerned about another adult’s
capacity to make decisions?
Are you thinking about seeking a capacity assessment?
Are you having your own capacity assessed?

A guide to understanding capacity,
capacity assessment and the legal tests of capacity
under Queensland’s guardianship legislation.

s
“‘g&-\x‘? Queensland
25 Government

Guidelines for the
Assessment of Capacity

* Made under s250 Guardianship and Administration
Act 2000
e Relevant for Queensland’s guardianship legislation:
* Guardianship and Administration Act 2000
e Powers of Attorney Act 1998
* Implements recommendations (7-11 to 7-17) of the

Queensland Law Reform Commission (QLRC)
Report that:

* Guidelines for assessing capacity under
guardianship legislation should be developed



SECTION 1: Introduction

A snapshot of capacity, what you will find in these guidelines and who they will
be most useful to.

SECTION 2: Capacity

More information about capacity and who may need to cary out a
capacity assessmenl.

SECTION 3: Capacity assessment principles

The capacity assessment principles to be applied in making an assessment of an
adult's capacity.

SECTION &: The general test of capacity

The general test of capacity to make persanal, health or financial decisions under
Queensland’s guardianship legislation.

SECTION 5: The capacity assessment checklist

The capacity assessment checklist, which provides a step-by-step guide
to conducting a capacity assessment to make personal, health or financial
decisions, along with helpful information and case studies.

SECTION &: Assessing capacity to make an enduring document Page 40

A guide for witnesses to enduring documents (enduring powers of attorney and
advance health directives).

APPENDIX A: If you need further assistance Page 51

How to contact different agencies providing further assistance.

APPENDIX B: Next steps if capacity is in doubt Page 53
What to do if capacity Is in doubt.




To find out
more

* Changes to guardianship laws and forms: Changes
to guardianship laws and forms | Your rights, crime
and the law | Queensland Government
(www.qgld.gov.au)

(www.qld.gov.au/law/legal-mediation-and-justice-of-
the-peace/power-of-attorney-and-making-decisions-

for-others/guardianship-changes )

e Capacity guidelines: Guidelines for assessing
decision—making capacity | Your rights, crime and
the law | Queensland Government
(www.qld.gov.au)

* Forms: Power of attorney and advance health
directive forms - Datasets | Publications |
Queensland Government



https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/power-of-attorney-and-making-decisions-for-others/guardianship-changes
http://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/power-of-attorney-and-making-decisions-for-others/guardianship-changes
https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/power-of-attorney-and-making-decisions-for-others/capacity-guidelines
https://www.publications.qld.gov.au/dataset/power-of-attorney-and-advance-health-directive-forms

