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Acknowledgement of country

Community Legal Centres Queensland acknowledges the traditional
owners of the land on which we are holding this presentation, the Turrbul

and Jaggara people.

We pay our respects to their elders, past, present and emerging, and
acknowledge the important role Aboriginal and Torres Strait Islanders
continue to play in our society.

As this presentation is being viewed throughout Queensland, we also pay
respect to the traditional owners of the land throughout the country and
extend a warm welcome to any First Australians listening to this
presentation.
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GoToWebinar housekeeping

* Facilitator:
— Sammy Cooper, Sector Sustainability Coordinator, Community Legal Centres
Queensland
* Recording:
— This webinar is being recorded and will be available on the Staff Training page of our
website: https://communitylegalqld.org.au/clc-staff/staff-training-and-cle
*  PowerPoint / webinar materials:
— Emailed prior to today’s session
— Available to download from Handouts section of GTW control panel

* Questions:
— Type your questions/comments into question box on GTW control panel OR
— Raise your hand and we will unmute your microphone
— Questions will be addressed at the end
e Technical help:
—  Email sam@communitylegalgld.org.au or use question box in GTW
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Legal disclaimer

This presentation is for professional development and education purposes
only. The information provided in this presentation is not legal advice and
is designed for lawyers and other staff working and volunteering in a
community legal centre setting in Queensland.

This presentation and webinar is not to be published or reproduced for
commercial purposes without the express permission of the author.

Information is current as at 9 November 2021. Community Legal Centres
Queensland does not accept any liability for the accuracy of the
information in the presentation.
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Keep safe — content note

Community Legal Centres Queensland wants to ensure that community legal centre workers and
others accessing these training materials feel safe, and are able to access appropriate and

timely help and support.

Some content in these training materials may be disturbing, upsetting or trigger strong/negative
emotions for victims and survivors of violence and trauma, and others.

Community Legal Centres Queensland respects your autonomy. If you feel triggered or upset by
any of the content or materials provided here, we encourage you to use your discretion as to
whether you should continue reading, watching or listening to the material.

You may also wish to access more information and resources, as well as professional support or
advice from one of the free and confidential organisations listed on our Keep Safe website
page: https.//www.communitylegalqld.org.au/webinar-status/on-demand-webinar/#safe.
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B < Rebecca Anderson
Mandy Shlrcore Solicitor, ADA Law

Director, UQ Pro Bono Centre

Karen Williams
Principal Solicitor, ADA Law

ADA Law assists and represents adults with questioned capacity in QCAT, EPOA
and some MHRT matters.

UQ Pro Bono Centre develops, promotes and provides student pro bono legal
services through partnerships with the NFP sector.
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Poll

* Are you a:

Lawyer

Health Professional
Advocate
Community Worker
Student

Other
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Aim of this webinar

This webinar has 2 purposes —

1. Discuss new easy-use resources that are available to health consumers, legal
and health practitioners, and decision makers, which display the health
decision-making regime in Qld and provide improved certainty for decision-
making.

— Recent Research (Sellars et al “Public Knowledge, Preferences & Experiences about Medical
Substitute Decision Making: A National Cross-Sectional Survey” BMJ Supportive and Palliative
Care 2021) found that 33% of Australian adults knew about the decision making laws and only
13% reported having acted in the role.

« 2. Showcase how organisations can work with the UQ Pro Bono Centre to
develop CLE resources, benefitting both community, practitioners and law
students
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What this webinar covers

* The recent Qld introduction of the Human Rights Act 2019 and passing
of the Voluntary Assisted Dying Act 2021 brought about discussions in
relation to health or medical decision-making. Such as:

— Who can consent — to what and when?

—  Why, when and how does a practitioner conduct a capacity assessment?
— What if the consumer doesn’t appear to understand sufficiently?

— What if the consumer wasn'’t able to consent last time?

It highlighted that both health and legal practitioners were unclear of the
current laws in relation to healthcare decision making, relying on out-of-
date practices and concepts (e.g. who is the next of kin?)

* |t also showed what health consumers and their supporters were
struggling to understand.

* |t showed that this complex space was about to get more complicated.
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QLD’s legislation is multiple and complex

* QId’s legislation is also gradually recognising and applying Australia’s
obligations to the UNCRPD.

— These rights include a least-restrictive approach to decision-making, and a
recognition of the right to autonomy, including in healthcare.
— This can bring a question of balance —autonomy and dignity of risk v duty of care

« There are already multiple pieces of legislation and policy at play for Qld
health consumers, eg
— Guardianship and Administration Act 2000
— QId Capacity Assessment guidelines 2020
— Powers of Attorney Act 1998
— Mental Health Act 2016
— Civil Liability Act
— Human Rights Act
— Transplant and Anatomy Act
— Public Health Act
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Poll: What is your level of understanding
of Health Care Decision Making

* Alot

* Abit

* None
* Other
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The project

» Create usable resources which help to demystify health decision-making in Qld

« Utilise the resources of the UQ Pro Bono Law Centre

— Provides students with practical learning —
— law, collaboration, legal interpretation and application

— Delivers resources with less financial burden for CLCs

— Supports the legal sector by project being targeted to identified areas of need
* Collaboration between ADA Law and UQ Pro Bono

— ADA Law devised the project parameters

— UQ Pro Bono advertised and vetted suitable students

— ADA Law supervised the students re content and deliverables

— UQ Pro Bono maintained regular contact with the students to provide further guidance
and support

— Students worked remotely, having regular Zoom meetings with supervisors
— Two semesters of students (5 overall) from idea to deliverable
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The scenarios

* The students were given 3
scenarios, based on common
hospital presentations where
decision-making is called into
question. ;

— Maria, an older woman who
had a fall and is now in
Emergency Department (ED),
confused

— Abraham, a young man who
was involved in a car
accident, unconscious in ED,
possibly with brain injury

— Elizabeth, a long-term kidney
dialysis patient, who is now
refusing further treatment

Health Decisions in Qld - Whose Decision is it?




Easy to use Resources

* Flow charts with icons were effective
ways to deliver information to both
professionals and health consumers
alike.

» Health practitioners’ legal literacy in
acknowledging rights of patients in
the context of questions about
capacity is emerging.

— Sinclair et al “Professionals Views &
Experiences in Supporting Decision

Making Involvement for People Living
with Dementia”, Dementia, 2021
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Presumption

of |
Capacity = | The Person = ) +
Al adults are presumed to . Gives Valid
have capacity to decide Has Capacity Consent or
whether or not to receive Refusal
health care. They must Understands the nature Has capacity for this
ha\{e the _OPPONJUWN to and effect, makes decision decision at this time, is Consent is not
give valid oons?nt or freely and can given voluntarily and required in an
refusal. - communicate decision in communication with health emergency.®
@ l @ some way2 practitioner is clear. 3
]
1
ﬁ Un?ure
|
Person's decision ]
must be upheld !
3 ;
Capacity C o
Assessment & Has EpeEin Lacks
Capacit Question Capacit|
Supported Pacty =
“ 7% . Conduct assessment
Decision- ) (at the relevant time
Making L foreachdecision)fr"
Provides the person with information and support : Supported
they need to enable them to make a decision ] Decision_Ma_king
Adequate
Yes for consent

or refusal?

No

Substitute decision-making hierarchy’« |

i /5 Y =
Healthcare Enduri -~ Statutol
A Biree Doc(L:!Jlr{ner1 Health Attorryney

Heali‘\th Directive 4 Guardk;gn Q%?E‘? e

Check for Advance Health Family members, close Enduring power of Spouse, unpaid carer, close
Directives in Patient friends over 18 and not attorney for health friend or relation, public guardia
records or ask supporters paid carer, public guardian matters, available in last resort
patient clinical records or
ask supporters
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Healthcare Decision Making in Queensland Process

Focus on legal
requirements & rights
framework ===

2 ” s
emergency? required validly consent? decision

capacity in question?

e This requires a better understandingof. - — s S

Supported 8

‘ Has capacity?
Capacity I ?

Assessment

T
Yes NolUnsure
¥V v
Consent not Is the person's N
required

Decision-Making

— Supported Decision Making

Assessment

QLD
capacity
assessment

Adequate for

F . I . consentirefusal
— FOCUS on Inclusion il l e
1. Understands the nature and effect of the decision Su stert
pporte

Decision-Making
Strategies

— How is necessary support being provided? St ook A L aboutcapacty [

4.Assessed at the time decision is required

— Capacity assessments I R

R consentlrefusal
Substitute
Decision-Making

— are to be positive (not deficit) focussed e sl e wroonacs | | e
— what decisions can the person make? e e e il
— Under what circumstances / e tamiy \ ¢ ——
— When to review this? tiends, unpald ) — Bl — | Guavian appomted?| "] :m:

guardian

— Statutory Health Attorney (default) role

- WhO, What, hOW, Whe n power of attorney for Firsod

health matters

No

+ Health
Statutory Health Attorney
Attorney makes
| decision
No

eg. family
members, close
friends, unpaid
carer, public
guardian
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Recognising Autonomy

1/. ;\‘

Principle 1. Always assume an

* When it comes to making i adult has capacity
elf Determination

N/
\

decisions about health,
whether in an emergency
situation or regarding an
ongoing health issue, it is
everyone’s right to have the
opportunity to consent to or
refuse treatments.

Principle 2. Capacity is decision-
specific and time-specific.

Capacity is a constant question.

.\.

Principle 3. Provide the adult with
the support and information they
need to make and communicate
decisions

it
{ )
Principle 4. Assess the adult’s
decision-making ability rather than

* The person must remain at the decision they make
o =
the centre of health e \
L. Principle 5. Respect the adult’s
decisions dignity and privacy
- Transparency is key. |
Y iy
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esources for Consumers, Lawyers,
ealth Practitioners and Decision-Makers
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Healthcare Deci Law in Q
Who decides about receiving or refusing healthcare?
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Presumption
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. Ui ADaLaw  Healthcare Decision-Makin 7
Capacity Q‘) . . Healthcare Decision Maki s P I =
Who decides about receivi Healthcare Decision Making: Key principles for health practitioners
Fase capaciy to decide 5 % Prastion or
l whether o rat oreceive. e oamacnspilx i Whenii i hether i gency situstian or regarding an angaing
besthewe Treymust o b SSORSS R 5 = Y
rantetmmrtom® o " yone’s fgnt pporturity person
oo vl coragrier remsin at the centre of hestth decisions.
refusal ™
@1 D Principle 2. Capacity iz decision-specific and time-specific.
ﬁ Capacity iz 2 constant queztion.
 Itcan cnenge or muctuste.
PR +  Acults with cementis or eirium for examale might have
must be upheld Dot iamataking . ‘capacity on zome days or curing parts of the day.
& Capacity + Heskn practitioner: need to continue o prezume caoscty st
- Assessment . e2¢h new decizion or time.
Capacity
Assessment & Generat. L \
Supported 3 Prly & vokesary g o docion Principle 3. Provide the agult with the suppert sn information
Dot 3.Can commurices he decsion it some way they need to make and communicate decizions
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Assessi 3 Substitute Self Determination
ek . Decision-Making * Capacity can change with zupport.
Inchide the adult by inclucing their — *  Providing support to help the perzon make 8 deciion i the
views, wishies and preferences in the first step when capacity iz in question.
Principle 1. Always assume an adult * AnsduR cant De treated as unable to make 8 Cecizion uniess
- has capacity 2l practicabie 2229z have deen taken to provide the
©  AUsdults are presumed to have \ L 2 zupport ¥ to make that decizion. /
capacity to make decisions for >
themzeives including whether or Ve g
not to receive hesithcare. { Principie a. Assess the sdutt's decision-making ability rather
Substitute decision-making hierarchy” Yer + intetectusl or cognitive than the decision they make
impsirment, mental ilinezz, brain 1t not » caze of ‘good” or ‘bac”.
injury Gementia ana age may o Capacity assessment s not focused on whether or the final
SMPOCt o0 SA heu S degeen gscision iz s ‘goed’ or ad Gecizion, but the abiity to make s
mating sty out it doen't Cesision.
o + Forexampie, decizions to witheraw fe-sustaining trestment
| e i can oe gifficult Time it takes to make 8 cecizion may not
\ neceszariy be s refiection ofcapacity. /
L by
~
Principle 5. Respect the scults dignity and privacy
Transparency iz key.
e A A A S O B Y * Youshoua be clesr ang tnaty, ing their ecisi ing capacity and why.
3 « Appying to sppoint a substitute decizk i perz ige iz not in keeping with aignity
& iz Thsisgor. e and human rights principles.
1. Guaraiansm & Adminration Act 2000 (G Sectien 118 Powers of Atiormey AC (06 Tis is genaral information only Gnd does not constitute Kgal advics. If you hava a 5p
: pleaze consutt your fegal advisor.
4 ation i Liadiity Ac % 2019 (Qld) Section 37 (2) Anferonce. Cueenalond Copodity Assetament Gudelnas 3020
5. Queensiand Capacty Assessmant Guceines
Rigr 1503 and @) i s
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More resources for Lawyers, Health
Practitioners and Researchers

ADA Law Website will house - ,,
the resea rCh Conducted by < C @ adalaw.com.au/professional-education/ * N

the students. 100232529 seicoriameune - [RYR Y oo a
— This resource provides a
detailed and comprehensive
level of source information
for further analysis and
research

L/
.
0\" ADA Law HOME ABOUT US RESOURCES PROFESSIONAL EDUCATION  CONTACT US

— This project analysed WHO
can make the decision
Future projects may explore

WHAT decisions they can
make
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Case study —
Maria T

? —
Is it an emergency? required consent to surgery?

Maria makes
decision

Yes.

[ 'l
Facts: " :” "o
— Not an emergency. - rf"’
— The TT are considering a hip replacement may Dm‘)’”mig
be appropriate in a week’s time or so. e =
— The TT believe Maria has children but does not l i, [ wSitsmen
have their contact details. N
— The neighbour Hua, has been friends with Maria mpreay [——Ne———
for a number of years and reports that Maria has l
not spoken with her daughters for many years. oo Adaree
— Maria has moments of increasing clarity over |
coming days. T
BB oo, —
o

b

Is there an enduring

power of attorney for Ye s
health matters
&
Statutory Health eg. Maria's
Attorney Ye neighbour
or the OPG

No

A—
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Using the flowchart

Poll Questions:
* |s consent / refusal required?

— Yes
— No

o Community Legal Centres Queensland Health Decisions in Qld - Whose Decision is it?
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Using the flowchart

Poll Questions:
* Who should be the decision maker if Maria is too confused?
— Any of her children
— Maria
— Her neighbour
— Public Guardian (because we can't find her children)
— The Doctor
— Nobody, consent is not necessary
— Don’t know

o Community Legal Centres Queensland Health Decisions in Qld - Whose Decision is it?
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Using the flowchart

Poll Questions:
 When does the decision need to be made?

— While Maria is in the emergency department before she is transferred into a
ward.

— On her first day in the orthopaedic ward
— On the morning of her planned operation
— As she is waiting for the operation to commence

o Community Legal Centres Queensland Health Decisions in Qld - Whose Decision is it?
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Using the flowchart

Poll Questions:

* When does Maria’s capacity need to be assessed?
— Only when she is admitted to the hospital
— Once the TT has decided she will need the operation
— Throughout Maria’s admission, including before all procedures are done
— No need, her operation is an emergency
— I'm not sure

o Community Legal Centres Queensland Health Decisions in Qld - Whose Decision is it?
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Important points from this webinar

* Lawyers, Health Professionals and public and private Decision Makers
need to know the law in Queensland for health decision making.

* We all need to better understand the human rights focus on supported
decision making, and always include the person in their decisions.

» This can be a difficult concept for lawyers and other professionals.
*  We never know when we will be needed to step in and make decisions
for others.
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Useful contacts/additional resources

e Website: www.adalaw.com.au

e Monday to Friday 9am — 5pm
— FREECALL: 1800 232 529

e Human Rights Commission — Health Rights factsheet

— https://www.ghrc.gld.gov.au/ data/assets/pdf file/0007/19906/QHRC factsh
eet HRA s37.pdf

e Office of the Public Guardian — Statutory Health Attorney factsheet

— https://www.publicquardian.gld.gov.au/ data/assets/pdf file/0011/490565/op
g-factsheet-statutory-health-attorney.pdf
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UQ Pro Bono Centre

Mandy Shircore: m.shircore@ug.edu.au

Centre Contact: probono@law.ug.edu.au

Website: https://law.uq.edu.au/pro-bono/about-ug-pro-bono-centre

The University of Queensland Law School

Pro Bono Centre
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Community
Legal Centres
Queensland

Thank you.

Community Legal Centres Queensland Inc.
Po Box 12102, George Street, Brisbane 4003
Tel: 09 3392 0092
admin@communitylegalgld.org.au

www.communitylegalqld.org.au



